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given in his opinions, generally convinced the unsuccessful party; and 
his judgments, when appealed from, were most frequently affirmed." 
The well-known case of Yerby v. Lynch, 3 Gratt. 439, decided by him 
in the Circuit Court, will be remembered as the case in which Judge 
Stanard was engaged in writing an opinion of affirmance when sud- 
denly stricken down with a mortal illness. 

Judge Lomax was a man of full stature, well proportioned, dignified 
in his bearing, and of imposing presence; but of manners so simple, 
cordial and affable, and with a face so benign in its expression as to 
attract and conciliate all with whom he came in contact. After a brief 
illness, against which his age and waning strength could not contend, 
he died on the 1st day of October, 1862, venerated and beloved by 

all who knew him. 

L. L. Lewis. 

Richmond, Va. 
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On Thursday, December 8, 1808, Lord Ellenborough heard three 
cases that were important enough to be reported. How many other 
cases he heard we do not know; but Lord Abinger, better known as 
the great advocate Scarlett, tells us in his delightful memoirs that Lord 
Ellenborough thought nothing of disposing of a round dozen of con- 
tested cases in a day. Among the three reported cases was the case of 
Baker v. Bolton, 1 Camp. 493. The following is the entire report of 
the case: 

" This was an action against the defendants as proprietors of a stage coach| on 
the top of which the plaintiff and his late wife were traveling from Portsmouth to 
London, when it was overturned, whereby the plaintiff himself was much bruised, 
and his wife was so severely hurt that she died about a month after in a hospital. 
The declaration, besides other special damage, stated, that 'by means of the 
premises, the plaintiff had wholly lost, and been deprived of, the comfort, fellow- 
ship, and assistance of his said wife, and had from thence hitherto suffered and 
undergone great grief, vexation, and anguish of mind.' 

"It appeared that the plaintiff was much attached to his deceased wife; and 
that, being a publican, she had been of great use to him in conducting his business. 
But Lord Ellenborough said the jury could only take into consideration the bruises 
which the plaintiff had himself sustained, and the loss of his wife's society and 
the distress of mind he had suffered on her account, from the time of the accident 
till the moment of her dissolution. In a civil court the death of a human being 
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could not be complained of as an injury; and in this case the damages, as to the 
plaintiff's wife, must stop with the period of her existence. 
"Verdict for the plaintiff, with £100 damages." 

His Lordship doubtless went home to dinner without feeling any 
unusual sen e of responsibility; he seems to have thought that he was 
deciding settled law. He cited no authority; in fact he could have 
cited only one case. That was the case of Higgins v. Butcher, Yelver- 
ton 89, decided in 1606. In that case the defendant beat the plaintiff's 
wife, of which beating she died. It seems that the action was for the 
injury which the wife suffered, and it was objected that that action 
died with the wife. Quod fuit concessum. Tanfield, J. , said that a 
master could not have an action against one who caused the death of 
his servant, for the offense to the crown drowns the private wrong. 
This would have been no authority had it been cited to Lord Ellen- 
borough, for the husband did not sue for loss of services, but attempted 
to bring the action which his wife could have brought; and Tanfield, 
J. 's, remark only applied to cases in which the killing amounted to a 
felony, which does not appear to have been the case in Baker v. Bolton. 

No case is reported from the time of Baker v. Bolton, in 1808, until 
1873, when the case of Osbom v. Gillett, L. R. 8 Ex. 88, was decided 
by the Court of Exchequer. Piggott, B., and Kelly, C. B., held that no 
action would lie upon the authority of Baker v. Bolton, and several 
American cases following that case; they relied also upon the preamble 
to Lord Campbell's Act, "Whereas no action is now maintainable," 
&c, and upon the rather singular ground that no such action had ever 
been maintained. Bramwell, B., delivered a dissenting opinion in 
which he overwhelms the majority of the court in argument, and shows 
clearly that there is no legal objection to the maintenance of such an 
action. To hold that there is no civil liability for death, he says, is to 
m ke an exception to the general rule of law, which requires either 
re on or authority. The reasons given are, first, the maxim, ' ' actio 
personalis moritur cum persona ;' ' but this only applies to the action 
which the person injured could have brought; the action by husband 
or wife, parent or child, is an entirely different action: the person to 
whom it accrues has not died, and the maxim clearly does not apply. 
The second reason is the vague notion of merger in a felony. But he 
shows that that rule only went to the extent of suspending the action; 
and moreover in most cases the circumstances do not amount to a felony. 
As showing the want of logic in making such an exception, he says: 
"In effect, the plaintiff's case is, 'you killed my servant and caused 
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me loss;' and the defendant's case is the same: 'I did kill her, and, 
therefore, never was liable.' " Bramwell, B., doubts the accuracy of 
the report of Baker v. Bolton; for why should Lord Ellenborough 
allow recovery for distress of mind ? It was only a nisi prius case, he 
says, and the plaintiff got £100, and was probably content. This 
seems a libel on the poor publican, which has no foundation in the re- 
ported case; for it is there said that he was much attached to his wife. 
In spite of this clear argument, which the majority of the court did not 
attempt to meet, Lord Ellenborough' s judgment prevailed. 

In Pollock on Torts (Webb's edition), p. 75, it is said by the dis- 
tinguished author, with reference to the common law maxim, actio per- 
sonalis moritur cum persona : ' ' The rule has even been pushed to this 
extent, that the death of a human being cannot be a cause of action 
in a civil court for a person not claiming through or representing the 
person killed, who, in the case of an injury short of death, would have 
been entitled to sue. A master can sue for injuries done to his servant 
by a wrongful act or neglect, whereby the service of the servant is lost 
to the master. But if the injury causes the servant's death, it is held 
that the master's right to compensation is gone [citing Osborn v. Gil- 
lett, supra] . We must say it is so held, as the decision has not been 
overruled, or, that I know of, judicially questioned. But the dissent 
of Lord Bramwell is enough to throw doubt upon it. The previous 
authorities are inconclusive, and the reasoning of Lord Bramwell' s 
(then Baron Bramwell' s) judgment is, I submit, unanswerable on 
principle. At all events, actio personalis moritur cum persona will not 
serve in this case. Here the person who dies is the servant ; his own 
cause of action dies with him, according to the maxim, and his execu- 
tors cannot sue for the benefit of his estate. But the master's cause of 
action is altogether a different one. He does not represent nor claim 
through the servant ; he sues in his own right, for another injury on 
another estimation of damage; the two actions are independent, and 
recovery in the one action is no bar to recovery in the other. Nothing 
but the want of positive authority can be shown against the action be- 
ing maintainable. And if want of authority were fatal, more than 
one modern addition to the resources of the common law must have 
been rejected." 

There were several early American cases holding that the action 
would lie. It was so held in Connecticut in 1794 ( Cross v. Guthery, 
2 Root, 90) ; in New York, in 1838 {Ford v. Monroe, 20 Wend. 210) ; 
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and in the United States District Court in Admiralty in 1825 (Plum- 
mer v. Webb, 1 Ware, 69). 

But these cases were all overruled, and the American courts soon 
accepted the ruling in Baker v. Bolton, with perhaps the sole excep- 
tion of Georgia (Bell v. B. Co. 73 Ga. 520). The Supreme Court of 
the United States in Brame v. Ins. Co., 95 U. S. 754, says: "The 
authorities are so numerous and so uniform to the proposition, that by 
the common law no civil action lies for an injury which results in death, 
that it is impossible to speak of it as a proposition open to question. 
It has been decided in many cases in the English courts and in many 
of the State courts; and no deliberate, well-considered decision to the 
contrary is to be found." Judge Dillon, however, decided in 1874, 
that such an action would lie, and said that the supposed common law 
rule was "incapable of vindication." See Sullivan v. R. Co., 3 Dill. 
C. C. 334. Any one interested in the subject will find all the cases 
collected in Mr. Tiffany's admirable book, " Death by Wrongful Act." 

The Supreme Court has said that no well considered case can be 
found holding that an action lies at common law for death. That is 
true with the exception of Judge Dillon's opinion; but they might 
also have said that no case can be found in which any good legal reason 
is given why such action would not lie. An examination shows that 
all the cases rely upon the authority of Baker v. Bolton, and upon the 
fact, commented upon in many of them, that no case can be found 
holding the opposite view. As Bramwell, B., points out so clearly in 
Osborn v. Gillett, every damnum implies injuria, unless there is some 
legal principle forbidding it; and, admitting that fact, then some reason 
must be shown why the loss of service by the death of a servant is no 
legal injury. No sound reason has ever been given, and it is easy to 
see from the cases that the whole doctrine that at common law there 
could be no recovery for death rests for authority upon Lord Ellen- 
borough's judgment. Any one who will take the trouble to read Baron 
Bramwell' s opinion will be convinced that there is no foundation for 
the doctrine in reason. While Lord Campbell's Act and our death 
statutes have provided remedies in most cases, there are many cases to 
which they do not apply; such as the case of a master for the death of 
his servant, an insurance company for the death of its insured (which 
was Brame v. Ins. Co. , supra, in which the action probably would not 
lie for other reasons), cases in which the period of the statutory action 
has expired, and others. 

Now the question of interest, since the law is settled, is, how did this 
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exception, which is contrary to principle and contrary to the sense of 
right of the "vulgar mind," become fixed in the law? Lord Ellen- 
borough's decisions certainly carried great weight, and his decision in 
this case is undoubtedly the legal origin of the doctrine, as far as the 
cases disclose. But his statement of the case shows that he did not re- 
gard it as a new question; he treats it as an accepted principle of law. 
Blackstone seems to treat it so, for he says (Book III, p. 119), "With 
regard to the first subdivision, or injuries affecting the life of man, they 
do not fall under our present contemplation," and discusses personal 
injuries without reference to those producing death. 

In Fetter v. Beal, 1 Ld. Kaytnond 339, decided in 1699, it was said by 
counsel in argument, ' ' If death ensues upon the battery of a servant, 
this will take away the action per quod, &c." 

To the modern lawyer who sees the court dockets crowded with ac- 
tions for death, and the statutory action for death grown into one of 
the large branches of the law, it is hard to believe that only three cases 
on this subject are reported in England at common law, in 1606, 
1808 and 1873 respectively. Clearly there must have been a tradition 
in the minds of the old lawyers that such actions would not lie, and 
only upon the theory of such a tradition can we account for the acqui- 
escence in Lord Ellenborough's decision, and the fact of no actions hav- 
ing been brought. It is called a tradition, because until 1808 there 
may be said to be no law, that is, decided law, upon the subject. 

The only principle suggested upon which such a tradition could have 
been based was that of the merger of the civil action in the felony; 
although Kelly, C. B., in Osborn v. Gillett, says Lord Ellenborough's 
judgment did not proceed upon this ground. 

But that could never have been maintained. This doctrine never 
went further than the suspending of the civil action until the punish- 
ment of the felon ( Wells v. Abrahams, L. K. 7 Q. B. 554) ; and it 
only applied when the felon himself was defendant ( White v. Spettigue, 
13 M. & W. 602) ; which would not be the case where a master was 
sued for the wrongful act of his servant. Lord Ellenborough himself, 
in Orosby v. Leng, 12 East 409, held that an action would lie either 
after conviction or acquittal of the felon. 

Besides in many, if not most cases, the act would not amount to a 
felony. The only other reason that can be suggested is the maxim, 
actio personalis, &c. ; but this of course only applies to the action which 
the person injured might have brought. 

But at a time when every idle word was made a cause of action, it 
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is hard to see why no lawyer worked out this cage. The tradition must 
have been very strong to have turned aside the lean and hungry dam- 
age lawyer of that day. 

Can it be that this belief existed for such a long time without reason 
or authority to support it ? It is hard to think so, but harder yet to 
produce either in its favor. Perhaps the best attempt to find a reason 
for the rule is found in Grosso v. R. Co., 50 N. J. L. 317 (1888). 

The court, after holding upon authority that the action would not 
lie, and rejecting the reasons commonly given for it, says the " rule is 
one (to use the apt illustration of Mr. Bishop) originally created for 
some legal reason which in the mutation of things has crumbled away, 
leaving the rule so crystallized as to be immovable except by legislative 
power. ' ' Thus the court admits with frankness, as commendable as it 
is unusual, that there is now no known reason for the rule, and con- 
cludes that " the rule has become so solidified that whatever its original 
reason was, and however such reason may have ceased to exist, it can- 
not be judicially disregarded or annulled." We commend to those 
persons, who regard the law as a logical system, this admission of the 
New Jersey court, that one of the 'large branches of law is founded 
upon a reason which has fallen by the way, leaving no trace of itself 
in the reports. For the sake of preserving the logical consistency of 
the law, many courts have given various reasons, which they suggest 
rather timidly, knowing they cannot be maintained. The Kentucky 
Court in Eden v. R. Co., 14 B. Mon. 165, boldly states that while 
in other felonies the civil remedy was merely merged, in the case of 
homicide it was entirely taken away ; and says Baker v. Bolton so decides. 
This would be a good reason, if there were any authority to sustain it; 
but there is none, unless the remark of Tanfield, J. , can be so construed. 
The New Jersey Court uses the formula, which satisfies children when 
called upon to produce anything, "it's lost." 

Could Lord Ellenborough have changed the course of our litigation 
on this subject? When we see how his decision against principle has 
been followed, it seems most probable that he could. Would he have 
decided otherwise, if he had taken time to consider ? To any one who 
will take the trouble to read the cases,, it will seem highly probable 
that he would. But he had no time; his dinner was waiting; and so 
he made an oif-hand decision, which settled the law for us, and settled 
it contrary to principle. Let us hope he had a good dinner. 

H. R. Preston. 
Baltimore, Md. 



